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Title IX InvestigatorTraining

Title IX Fundamentals
- Refresheon currentTitle IX legalrequirementaindexpectation®f campusTitle IX investigators.
- Brief reviewof proposedthangesinderpendingregulationsandwhatto expectmovingforward.

ThelnvestigativeProcess

. Bestpracticesn evidencecollection,witnessinterviews,andoverallcasemanagement.

- How to avoidpotentiallegal pitfalls.

- Understandingnddifferentiatingevidencerelated-toyelevancyprivilegedandprotectecevidence.

ReportWriting

- Understandheessentiacomponent®f aTitle IX investigatiornreport.

. Tipsandtechniquesgor clear,conciseandobjectivewriting thataccuratelycaptureghe detailsandfindingsof the
investigation.

- Ensurereportsarecompliantwith legalstandardsindinstitutionalpolicies.



https://WWW.T9NOW.COM

Current Title IX
Investigator

Training
Requirements

v'OnTitle IX’s definitionof “sexual
harassment”

v’ Onthescopeof theschool’s
educationprogramor activity

v'On howto serveimpartially,
Includingby avoidingprejudgment
of thefactsat issue

v"On howto avoidconflictsof interest
andbias

v'On howto conductan investigation

v'EvidenceRelevancyPrivilege,
Exclusions
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TitleI X Timeline: Recent
Developments

August 2020 Trump overhaul of Title I X
regulations effective

June/July 2022 Biden proposed changesto Title
| X regs

April 2023 Biden proposed changesto Title I X
athleticsrule

May 2023 final rules anticipated
October 2023 final rules anticipated
Final Rules TBD!

WWW.TINOW.COM



https://T9NOW.COM

TheTitle IX Roller Coaster
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Proposed

Title IX Rule

Scope &
Application

Notice,
Reporting &
Monitoring

Grievance
Procedures

Sex-Based
Discrimination

Pregnancy &
Related
Conditions

Informal
Resolution

Sex-Based
Harassment

Supportive
Measures

Training




CurrentDefinition of SexualHarassmen8-Prongs

Quid Pro Quo

« Employee Conditions Something of Value for Sexual Favor

Hostile Environment
« S0 Severe AND Pervasive and Objectively Offensive

VAWA Crimes

o Sexual Assault, Stalking, Dating & Domestic Violence

WWW.TOINOW.COM
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ilonal Program or Activity

“

duc

L ocations, events, or circumstances wherethe school
exercises substantial control over both:

 the Respondent

e the context in which the alleged sexual harassment or
discrimination occurs

* | ncludes any building owned or controlled by the
school or by a student organization that isofficially
recognized by the school.

e Excludesincidents outside of U.S.



Grievancda’rocesfkequirements

v’ Treatpartiesequitably

v"No conflict of interestor bias
*New:T9Cand/orInvestigatormaybedecision-maker

v'Presumptiorof innocence
v'Reasonablprompt timeframes
v'Reasonabletepgo protectprivacy
v'Objectiveevaluatiorof all relevantevidence
v Excludeprivileged/protecte@vidence



Proposed Grievanderocedure§ 106.45 &8 106.46

106.45
Overarching Requirements

106.46

Harassment Higher Ed
Student




How Will ProposedRules Impact Investigators?

« Greatervolumeof mattersfor investigator
» Expandedscope& jurisdiction
» Grievanceprocesappliesto all formsof discrimination
 Jurisdictionof rule triggeredby “impact” of discrimination

« Expandediefinition of sexuaharassment
* No formal complaintrequired

» Schoolggivengreateriscretionin grievancgrocessletails
 Single-investigatomodelallowed

« Significantoverlapin bothrules’basicgrievanceprocessequirements
 Statelaw, judicial decisionsandoverlappingawscontinueto apply

» Overarchingairness/dug@rocessightsestablishexpectationandbest
practices
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Conducting Impartial &
Objective Investigations




RulesRequireTitle IX Personnel:

 Avoid prejudgmenof thefacts
» Avoid bias
» Avoid conflictsof interest

e Maintaina presumptiorof non-responsibilityuntil afterinvestigation
andfinal determinatiorby neutraldecision-maker
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Conflicts of
Interest and Bias

« Schools must have process to
ensure no conflict/bias

 May provide a process for parties
to assert claims of conflict/bias
during the investigation

e Conflict & bias of Title IX
personnel is a basis for appeal

reyundace
LlAS. noun
mclinal




Conflictsof Interest

 Whenanindividual'spersonalnterests- family, friendshipsfinancial,
or socialfactors— couldcompromisehis or herjudgment.

* Investigatorsnust nothavea conflict of interestor biasfor or against
complainant®r respondentgenerallyor anindividual complainanor
respondent.

» Typesof Conflicts:

* FinancialConflicts
* PersonaRelationships
» Professionalnterest



Actual & Perceived Conflicof Interest

e Actual Conflict

 Circumstances existhichwould reasonablyreventyou
from objectivelyinvestigatinga matter

o If youhaveanactualconflict, you shouldrecuseyourself

e PerceivedConflict

e Circumstances exishatwould causeareasonabl@erson
with knowledgeof thosecircumstances tbelievethatyou
haveanactualconflict

o If youhavetheappearancef conflict, probablyrecuse
yourself



Bias

 Whatis Bias?
e Confirmationbias
e Conscious/unconscious

» Ruleprohibitsbiasfor or againstcomplainant®r respondents
generallyor for or againsindividual partiesin aTitle IX case



How to Avoid BiasandConflicts

» Self-AwarenesandContinuoud_earning
 https://implicit.harvard.edu/implicit/takeatest.html

e Transparency/Disclosure

« SeekingSecondOpinions

« Standardization

« DocumentationShowYour Work
e RegularReviewandFeedback

WWWTIONOW.COM
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Pillars of a Good Investigatio

e Impartial
e Thorough
* Equitable
* Prompt




FormalComplaint

NOD MONG6.L MMM

Notice of Allegations

Investigation Plan/Strategy

Steps in the
Investigation
Process

Interviews/Evidenc€ollection

Follow-up

PartiesReview/Inspection and Commaemt All Evidence(10 days)

Draft Investigation Reporinvestigatorintegrateinput asapplicablen
final report

DistributeFinal Reportl0 daysprior to hearing
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Investigation Rightsof the Parties

Opportunityto CannotRestrict
Presentvidencel PartiesRightto
& Witnesses DiscussCase

Rightto an
Advisor

Rightto Review | Rightto Review Burdenon
All Related-to Investigation SchoolNoton
Evidence Report Parties

Notice &
Opportunityto
Prepare

Neutrality &
Impartiality
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Reasonably Prompt Timeframes 106.45(b)(1)(v)

 Administrative Delay

» School’s inefficiency not good cause
o Availability of Parties & Witnesses
e Law Enforcement Activity
 Accommodations for Disabilities
 Language Assistance



CreatinganInvestigationPlan

 Direction& Focus
 ResourcedManagement

o Compliance& Risk Mitigation

e Evidencentegrity

o Accountability& Transparency
« Adaptability

e Coordination

o Efficiency



Creating an Investigation Plan

* Determinethe scopeof theinvestigation

 Establisha preliminarytimeline of events

* |dentify importanttestimonyandevidence

e Developaninitial withesslist

e Determineorderin whichto interviewtheaccusedndwitnesses
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Interviewing Parties &




* Pre-meetinggommunication®eginto establishrapport
 Provideadyvisorpolicy prior to interview

Interviews: * Interviewsshouldbe conductedn a privatelocationwith
Settingthe no interruptionstry to maketheintervieweefeel
Stage comfortable
e Provideabrief explanatiorof theinstitution’sinvestigatory
process

e Adviseintervieweesf theanticipatedime framefor
completingtheinvestigation

e Explainwhat,if any,informationmightbesharedwith
others

e Explaintheinstitution’sprohibitiononretaliation
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InterviewingTips

e Active Listening
 Building rapport

* Open-endeduestions
e Uselanguagecarefully
e Unconsciou®ias

« Empathy/neutrality

e Consistency




Don’t: Useoverly “legalistic” or formal
language

Do: Balanceempathy with objectivity;
establish rappowwhile maintaining
professionalism



Don’t: Avoid difficult or embarrassing
guestion®ecause thegre uncomfortable

Do: Usetactandsensitivity,but can’t skip
Importantdetails



Don’t: Ask leading questionsased on
whatyou think probably happened

Do: Allow the detailsand fact4o comeout
first, then follow-up with additional
clarifying questiongsyou learn more



Don’t: Makepromisesyou can’tkeep,
or setunrealisticexpectations

Do: Beclearaboutthe processncluding
thelimits on “confidentiality”



Don’t: Interrupt, ask “blamingor biased
guestions, or fill in th@aps with youown
assumptions

Do: Ask open ended questions and allow
Intervieweeto providetheir story Iin their
own words...allowspacedo let themspeak



Don’t; Treattheinterviewlike an
Interrogationor inquisition

Do: Ensureyouremainobjectiveandkeep
yourrole in context,thisis anadministrative
processnotalaw enforcemeninvestigation



Don’t: Allow subconsciousr unconscioupias
or preconceivedbeliefs totaint your objectivity

Do: Takea momenbeforeeach interviewio
consciously affirnthatyou will keep an open mind
throughoutheprocess, gathall of theevidence
first, and then analyazéin context
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EvidenceBasics

« Schoolcarriestheburdenof evidence

* Investigatomustcollectall evidenceaelated-toallegations

* Only relevantevidencemaybeconsideredy Decision-Maker

* Privilegedevidencas notadmissiblenithout consent

« Medicalrecordsmentalhealthrecordsarenotadmissiblevithout consent
* No otherrestrictionson evidencqglegalrulesdon’t apply)

» Partieshavetheright to inspecttheevidence

« Schoolmaydevelopguidelinege: evaluatingevidencgweight,etc.) as
long asdon’t contraven&ules



Directly Relatedevidence

* Evidencethatis directly related to the allegations
theformal complaint

* Includesevidencdahattheinstitution doesotintend
to rely upon in reaching a determination regarding
responsibility

e Includesinculpatory and exculpatory evidence,
whetherobtained froma party or othesource



Remember......

Accepting evidence directly related to the allegations does not
mean that the evidence is necessarily trustworthy, reliable,
relevant, will carry any weight, or will even be considered by
the Decision-Maker; the quality of the evidence and its
relevance will be determined later in the process.



RelevantEvidence

* Evidencds consideredelevant'if it hasthetendencyto makeafact
more orlessprobablethanit would bewithouttheevidenceandthe
factis of consequencm determiningheaction”

 Whenin doubterronthesideof inclusion



RelevaniEvidenceMay Include.....

 Investigatorsnust alsaaccepthefollowing evidencaf offeredand
directlyrelatedto theallegationsn theformal complaint:

* Expertwitnesstestimonyjfeports or findings Section106.45
(b)(3)(i1)
e Evidencerelatedto characteB5 Fed.Req.30247

* Evidencerelatedto thefindingsof a polygraphexaminatior85 Fed.
Req.30247

» Evidencegatheredy law enforcemenin the courseof a concurrent
criminal investigation|f available85 Fed.Reg.30303
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PrivilegedEvidencenadmissible

Not require,allow, rely upon,or otherwiseusequestion®r evidence
thatconstitute or seekdisclosureof, informationprotectedundera
legallyrecognizedrivilege,unlesghe personholdingsuchprivilege
haswaivedtheprivilegein writing.

v'Patient-doctor
v Attorney-client
v'Spousabprivilege
v Priest-penitent
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Relevancy, “Rape Shield” Protections & Exceptions

» Questionsandevidenceaboutthe complainant’ssexualpredispositions
notrelevantandneverallowed.Evidencerelatedto prior sexualbehavior
IS alsonotrelevantunless:

o offeredto prove
1. “Mistakenldentity”

 thatsomeon@therthantherespondentommittedthe conduct
allegedby thecomplainantpr

2. Consent

 concernspecificincidentsof thecomplainant’grior sexual
behaviorwith respecto therespondenandareofferedto prove
consent.

WWW.TOSNOW.COM
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EvidencelLogs

A briefdescriptionof theevidence,;

* Thesourceof theevidencd(i.e., howwastheevidencediscoverear by
whomwasit offered);

 Whethertheinvestigatodeemdaheevidenceo bea) directly relatedto the
allegationan theformal complaint;b) directly relatedbut not relevant,or c)

neitherdirectly relatednor relevant.

* Whethertheevidencewvasincludedin thecompilationof evidenceshared
with the partiesandwhethent wasredactedin wholeor in partwhenit was
shared,;

* Thereason(sjor (a) theinvestigatorslassificationof theevidenceas
relevantdirectly relatedor neither,and(b) for redactionsif any.



Right to Review Evidence & Investigation Report

EVIDENCE INVESTIGATION REPORT
Before Report Finalized After Report Finalized

ALL evidence “related-to” Relevant Evidence Only

Send to Both to Party & Advisor Send to Both to Party & Advisor
Electronic or Hard Copy Electronic or Hard Copy

10-day Review 10-day Review

Must Consider Input Discretion to Make Changes




Best Practicefor Sharingevidence

v/

o

Use oneconsistenmethod Securdile sharing software

WWW.TONOW.COM



Record-
Keeping




InvestigativeFile

» Applicablepoliciesandprocedures
* Noticeof Allegations

» Correspondence

» Evidencdile

* Evidencdog

* Privilegelog

« Unattainablesvidence



Writing theInvestigativeReport




Must fairly summarize thereevant evidence

e Have discretion to determine what format or what other eleme
to include if any.

 Additional information useful from a practical perspective, I.e.
providing sufficient background info/context to understand the
evidence, to satisfy record-keeping requirements and docume
process was thorough, fair, etc.



The Purpose of the Report

» To ensurehattherecipientgivesthe partiesmeaningfulopportunityto understand
whatevidenceaheinvestigatohascollectedandbelievess relevant.

 To allow the partiesopportunityto advanceheir own interestdor consideratioroy
thedecision-maker.

* To give the parties(andadvisorswho areprovidingassistancandadviceto the
parties)adequatdime to review,assessandrespondo theinvestigativereportin
orderto fairly prepardor thelive hearing.

» To allow thedecisionmakerto adequatelyprepardor thelive hearingwhereoneis
conducted.

» To reducethelikelihood of biasin thefinal outcomeby providingthe partiesand
thedecisionmaker(s)anopportunityto identify andexplorepotentialbiasby the
Investigator.



Report Audience

 Intended Recipients
* Unintended Audience




Anatomyof anlnvestigative Report

* Body & Appendices
« Useaconsistenapproach/template

e Intro/Overview
o Jurisdiction/Scopef Investigation
» ApplicableP&P

e ProceduraHistory
 Investigativelimeline

» EvidencgRelated-ta% Relevant)
« Summaryof Relevantvidence



Connectinghe Dots

~« Elements of Policy Violation
 Facts support or negate each element



Redactions

* May redact information not relevant to the allegations or
otherwise disallowed

e Maintain an unredacted copy of the evidence with rationale
for redaction

» Sensitive items (nude images, videos), may redact identifying
features/pixelating graphic information.



Synthesizing& Summarizinghe Evidence

 Sufficiencyof DetailandSpecificity

* InternalConsistency/Consisten§verTime

« Consistencyith OtherEvidenceor Testimony
« Corroboration

« MaterialOmission

 InherentPlausibility

e Motive to Falsify

« PastRecord

 Ability to RecollectEvents



But wait....there’'s more

« Humanmemoryis flawed

« We're notgreatlie-detectors

e Unconscioudiasis unavoidable
 Demeanonot very goodindicatorsof reliability

e S0.....whersummarizing/evaluatinglwaysreferto Evidence
 Avoid presumptionsgonclusionssuppositiongconjecture

* The“Decision”-makemakes‘decisions’andassessesredibility



Synthesizing& Summarizinghe Evidence

 Avoid conclusions

« Watchoutfor biasedanguage

« Usequotations

« Avoid generalizations

 Avoid jargon/slang

» Usefootnotesappendicesxhibits



Decision-maker must objectively evaluate the evidence

Making

Conclusions " . . . .
* Rules specifically disallow single-investigator

model.

 Carefully consider how
recommendations/conclusions (if any) are
presented by investigator.



"The scaleof justicedoesnot balanceonits
own; it demandsa handhatis steadygyes
thatsee beyondhe surfaceandawill
committedto the truth." —

Anonymous
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Questions?

WWW.TOSNOW.COM


https://WWW.T9NOW.COM

	Title IX Investigator Training
	Title IX Fundamentals
	The Investigative Process
	Report Writing
	Current Title IX Investigator Training Requirements
	Title IX Timeline: Recent Developments

	Proposed Title IX Rule
	Current Definition of Sexual Harassment 3-Prongs
	Quid Pro Quo
	Hostile Environment
	VAWA Crimes

	Educational Program or Activity
	Grievance Process Requirements
	Proposed Grievance Procedures Section 106.45 & Section 106.46
	How Will Proposed Rules Impact Investigators?
	Conducting Impartial & Objective Investigations
	Rules Require Title IX Personnel:
	Conflicts of Interest and Bias
	Conflicts of Interest
	Actual & Perceived Conflict of Interest

	Bias

	How to Avoid Bias and Conflicts
	Pillars of a Good Investigation


	Steps in the Investigation Process
	Investigation: Rights of the Parties
	Reasonably Prompt Timeframes 106.45(b)(1)(v)
	Creating an Investigation Plan

	Interviewing Parties & Witnesses
	Interviews: Setting the Stage
	Interviewing Tips

	Evidence
	Evidence Basics
	Directly Related Evidence
	Relevant Evidence
	Privileged Evidence Inadmissible
	Relevancy, “Rape Shield” Protections & Exceptions
	Evidence Logs
	Right to Review Evidence & Investigation Report
	Best Practices for Sharing Evidence

	Record-Keeping
	Investigative File


	Writing the Investigative Report
	Must fairly summarize the relevant evidence
	The Purpose of the Report
	Report Audience
	Anatomy of an Investigative Report
	Connecting the Dots
	Redactions
	Synthesizing & Summarizing the Evidence

	Making Conclusions
	Decision-maker must objectively evaluate the evidence





